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the power. I am rather inclined to the opinion, that the general 
authority to contract debts would have authorized the purchase of a 
mere security ; but independent of that, the authority very clearly 
implies that what is usual and customary in financial transactions 
may be done. That which is equivalent to cash, or may be readily 
converted into cash, may be and is usually regarded in the contracts 
of parties, as amounting to the same thing. In the absence of any 
fraud, I feel no doubt that it was competent for the attorney, in a 
proper exercise of his power, to treat a check or draft on New York 
as money. 

On both of the grounds which have been taken, I shall sustain 
the demurrer to so much of the answer as amounts to a counterclaim 
asking affirmative relief ; and the case will stand for trial on the 
petition and answer. 

Taft, Key and Perry for plaintiff. 

Judge James for defendant. 



In the Supreme Court of Pennsylvania, — April 1856. 

REBECCA BURR, ADMINISTRATRIX, AC. VS. MARTHA BURR. 

1. An acknowledgment to take a case out of the statute of limitations must not only 
be clear, distinct and unequivocal, of the existence of a debt, but it must also be 
plainly referable to the very debt on which the action is based. 

2. The cases of Hazelbaker vs. Reeves, 2 Jones, 264, and Davis vs. Steiner, 2 Harris, 
275, commented on. 

The opinion of the court, in which the facts fully appear, was 
delivered by 

Knox, J. — This was an action of assumpsit brought by Martha 
Burr against the administratrix of her deceased son, Israel R. Burr, 
upon a promissory note, of which the following is a copy: 

"$400. "Philadelphia, May 29, 1832. 

" Three hundred and sixty-five days after date, I promise to pay 
Martha Burr, four hundred dollars, or the interest thereof yearly, 
at six per cent. 

(Signed,) ISRAEL R. BURR." 
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The defendant pleaded the statute of limitations, and the prin- 
cipal question in the case is, whether the evidence submitted by the 
plaintiff was sufficient, if believed by the jury, to avoid the bar of 
the statute ? 

Mary Penny, the daughter of the plaintiff, and the sister of the 
defendant, was the only witness examined. She testified as follows : 

" I knew decedent, he was my brother ; plaintiff is my mother. 
About two years before his death, I was present at an interview 
between him and my mother, at my daughter's residence, Walnut 
street, above Eighth. Mother was making a visit to me and my 
daughter. In the meantime, brother Israel came to see us — 
Mother says, ' Israel, can thee let me have a little interest money 
on that note which I hold of thine ?' He said, ' How much would 
thee like, mother V She said, ' Four or five dollars,' and he gave 
her seven. He said, ' Is that suflicient ?' She said, ' It is for the 
present.' They had a conversation at the same time, but I don't 
recollect what it was. I was very ill at the time ; I was confined to 
my bed in the second story back room in my chamber, the conver- 
sation took place there." Israel Burr, the maker of the note, died 
in September, 1851. 

The learned judge of the District Court, reserving the point of 
the insufficiency of the evidence, charged the jury, that if they 
believed the evidence, the plaintiff was entitled to recover ; and the 
jury returned a verdict for the amount claimed to be due on the 
note, $400 principal, and $322 interest, upon which verdict judg- 
ment was entered for the plaintiff. 

The constructive acknowledgment of a debt arising from part 
payment within six years before suit brought, is sufficient from 
which to infer a promise to pay. But this inference cannot be 
made until the part payment is clearly established ; even where the 
acknowledgment is express, instead of constructive, or the promise 
direct rather than inferential. No ambiguity or uncertainty in the 
one or the other can be tolerated. True, it was said in Hazelbaker 
vs. Reeves, 2 Jones, 264, and Davis vs. Steiner, 2 Harris, 275, 
that if the acknowledgment of the existence of a debt is clear, dis- 
tinct, and unequivocal, the extent and form of the debt need not be 
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stated in the acknowledgment, but may be proved in the same man- 
ner as though the statute had not been pleaded. These cases are 
scarcely to be reconciled with other adjudications by this court, 
upon the same point, and were not allowed the force of authority 
either in Suter vs. Sheeler, 10 Harris, 309, or in SJiitler vs. Bre- 
mer, 11 Harris, 413. The better rule undoubtedly is, that the ac- 
knowledgment must not only be clear, distinct and unequivocal of 
the existence of a debt, but that it must also be plainly referable to 
the very debt upon which the action is based. It matters not where 
the uncertainty lies, whether in the acknowledgment or in the 
identification, its existence is equally fatal to the plaintiff's recovery. 
Take the case in hand for an illustration of the principle. There 
is a statute bar to the plaintiffs cause of action ; to remove this bar, 
she relies upon a promise to pay within six years before the com- 
mencement of the suit. To sustain the promise, she neither gives 
evidence of an express agreement to pay, nor of a direct acknow- 
ledgment that the debt was unpaid ; but from a small payment of 
interest, a constructive acknowledgment is to be inferred, and upon 
this constructive acknowledgment, the promise to pay is based. 
Let it be so ; but let it first be shown that this payment of interest 
was made upon the note in suit. This is the very corner-stone of 
the superstructure, and if it has any inherent weakness, the action 
cannot be supported by it. And here we are compelled to say, that 
the evidence was too vague and uncertain, to establish a partial 
payment of the note in question. The note was not present, nor 
was it referred to by date, amount, or in any manner whatever. 
" Can thee let me have a little interest money on that note which 
I hold of thine ?" says the mother. On what note ? The one in 
suit? This is mere conjecture. It is said, that in the absence of 
evidence that there was any other note given by the son to the 
mother, the presumption is that this is the one upon which the pay- 
ment was made. When it is recollected that this suit was commenced 
after the decease of the maker of the note, against his administra- 
trix it is apparent that the absence of evidence proving the exist- 
ence of another note or notes, does not clearly show that none such 
were in existence two years before the intestate's decease. The 
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burden was upon the plaintiff to prove clearly and distinctly that a 
partial payment was made upon the note sought to be recovered, 
within six years from the commencement of the action. Failing in 
this, the jury should have been directed to find for the defendant. 
We are of opinion that the plaintiff's evidence was not sufficiently 
clear and unambiguous to authorize the jury to find that the pay- 
ment was made upon the note in suit. The District Court erred in 
entering judgment upon the point reserved in favor of the plaintiff. 
The judgment should have been for the defendant, as there was no 
evidence of identity to submit to the jury. 

The judgment of the District Court in favor of the plaintiffs is 
reversed, and judgment is here entered for defendant, with costs. 

J. A. Phillips, for plaintiff in error. 

J. M l lntyre for defendant in error. 



In the Supreme Court of Pennsylvania, May, 1856. 

FREDERICK GAUL VS. BENJAMIN R. WILLIS. 

1. It is fully settled in Pennsylvania, that a vendee has a right to purchase a 
security at a greater discount than 6 per cent., but he must be a purchaser in 
good faith, and not participate in any contrivance to evade the statute against 
usury. 

2. The difference between the English and the Pennsylvania statutes against usury 
stated. 

3. Where A draws a promissory note in the usual form, to raise money by its sale, 
purporting to be " for value received," and B endorses the note to C, who sells it 
to D at a discount of one and one-half per cent, per month, the latter having no 
notice whatever, of the purpose for which the note was made, and having neither 
loaned nor intended to loan money on it to the maker or first endorser, A, cannot 
be heard even after a release, to give evidence to invalidate the security in the 
hands of D, a bona fide holder, on the ground of usury or failure in the original 
consideration. 

The opinion, in which the facts appear, was delivered by 

Lewis, C. J. — Frederick Gaul, the defendant below, loaned hie 

note to William C. Rudman, for the purpose of enabling the latter 

to raise money by the sale of it. The note was drawn in the usual 

form of negotiable instruments, and expressed on its face to have 
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